American Postal Workers Union, AFL-CIO

1300 L Street, NW, Washington, DC 20005

To:  Local and State Presidents
National Business Agents
Regional Coordinators
Arbitration Advocates
Resident Officers

From: Greg Bell, Director _9
Industrial Relations

Date: December 3, 2008
Re:  Das Award on Article 7.1.B.4, Working Casuals between 0500 and 1200

In a recent national-level award, Arbitrator Shyam Das ruled that “Article 7, Section
1.B.4 of the 2006-2010 National Agreement does not prohibit Tour 1 casual employees from
normally continuing to work after 0500, provided they have not been scheduled in circumvention
of the provision agreed to in paragraph 8 of the Memorandum of Understanding Re:
Supplemental Work Force Conversion of Clerk Craft PTFs that is referenced at the end of 7.1.B
and included in the CBA.” (USPS #Q06-4Q-C 07200239; 11/24/2008)

This case arose after the Postal Service initiated a dispute on June 21, 2007 over whether
there was a violation of the 2006 Agreement when mail processing casuals in 200-or-more-work-
year offices work between the hours of 0500 and 1200 (noon). It was the Postal Service position
that the new provisions were not intended to “eliminate the longstanding practice of Tour 1
casual employees working past 5:00 a.m. to complete their assigned work. It was the APWU
position that Article 7.1.B.4 prohibits the Postal Service from normally working causal
employees in mail processing operations between the hours of 0500 and 1200. The Union did
not dispute there may be mitigating circumstances, not recurring in nature, where there may be
justification to work a casual in mail processing operations in restricted time frames. But the
contract clearly does not permit casual employees to be regularly and routinely worked between
the hours of 0500 and 1200.

During negotiations for the 2006 National Agreement, the APWU and the Postal Service
agreed to a Memorandum of Understanding re: Supplemental Work Force, Conversion of Clerk
Craft PTFs. Paragraph 8 of the MOU stated that “[iJn P&DC’s that have 200 or more man years
of employment in the regular work force, casuals will not have start times between the hours of
0500 and 1200 (noon) unless there are no career clerk craft employees currently with such
starting times.”
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Subsequently, on January 25, 2007, the USPS Vice President of Labor Relations sent a
letter to the APWU stating that “[a]s discussed, it was agreed in the Supplemental Work Force;
Conversion of Clerk Craft PTFs Memorandum of Understanding that clerk casuals will not
normally work between the hours of 0500 and 1200 in mail processing operations (as opposed to
customer service operations) in 200 man year installations.” It also stated that “[f]urther we
agree that the intent of this language is not be circumvented locally by having casuals scheduled
immediately before (0455) or after (1205) the restricted time frames.” The Postal Service
testified at the arbitration hearing that this letter was in response to concerns on the part of the
union about the intent of the memo. The letter specified “mail processing operations” rather than
P&DCs because 200 man-year installations weren’t limited to P&DCs and there was no
disagreement that the intent was to include all mail processing operations with 200 man-years of
employment. The Postal Service testified that there was no significance that this letter didn’t
refer to “start times” as was used in paragraph 8 of the MOU and the intent was stated in the
MOU “to not start casuals during [the 0500 and 1200 period of time].”

On March 2, 2007, the APWU and the USPS agreed to Questions and Answers on the
“Supplemental Work Force; Conversion of Clerk Craft PTFs MOU.” Question #29 asked
whether a clerk casual in a 200-man-year installation may be assigned to work in a mail
processing operation (as opposed to customer service operations) between the hours of 0500 and
1200. The response was that “Clerk casuals will not normally work between 0500 and 1200 in
mail processing operations in 200-man-year installations. The intent of the MOU is not to be
circumvented locally by having casuals scheduled immediately before (0455) or after (1205) the
restricted time frames.” Thereafter, in June 2007, the Joint Contract Interpretation Manual
(JCIM) was agreed to and contained similar language as the Q & A relating to Article 7.1.B.4.

At the arbitration hearing, the union presented testimony that the MOU contained
language charging the parties with negotiating the actual contract language that would be
incorporated into the CBA to ensure that issues the union had achieved in negotiations were
reflected in the Agreement. The Union stated that the MOU language wasn’t final and we
provided detailed documentation regarding proposed contract language changes exchanged
between the APWU and the USPS before the final terms of the contract were agreed to. The
Union presented testimony that several important changes were made with respect to paragraph 8
of the MOU before it was incorporated into Article 7.1.B.4 of the Agreement, including what is
relevant to this case, that the restriction on casuals working between 0500 and 1200 no longer
was limited to their starting times. The union also placed into evidence copies of emails between
postal officials in the field, including a March 12, 2007 email from a manager of labor relations
in the Postal Service’s eastern area. This email, referring to a teleconference among USPS
headquarters and field managers, stated that USPS management had clarified that this language
means that casuals “will NOT work between the hours of 0500 to 1200.”

The Postal Service presented rebuttal evidence by the USPS Manager of Contract
Administration. He claimed that he wasn’t engaged in collective bargaining with the union
during the work on developing language changes to the Agreement, including those with regard
to Article 7, and his role wasn’t to “renegotiate the MOU.” He testified that there wasn’t any
discussion regarding the merits of any contract provision, including the 0500 to 1200 issue, and
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the parties agreed to placing a reference to the MOU at the end of Article 7.1.B. The USPS
maintained that the MOU was not modified or changed by Article 7 language contained in the
Agreement. He also claimed that the email from the eastern area manager was wrong and didn’t
include the correct understanding of Article 7.1.B.4 or what he told area personnel in the
teleconference. The Manager of Processing Center Operations at USPS Headquarters stressed
that processing of mail into delivery sequence is performed on Tour 1 and continues until
approximately 7:00 AM; box mail is processed until 8:00 AM; and flats are sorted until 6:00 or
6:30 AM. He maintained that it was important to have the same employees who start these
operations finish them.

The Postal Service argued that the plain meaning of contract language doesn’t control
since such language must be considered in its context. It asserted that bargaining history of
Article 7.1.B.4 demonstrates that the MOU encompasses the parties’ agreement concerning
working clerk casuals beyond 5:00 AM. It maintained that the restriction was intended to apply
to start times in order to give management more flexibility to use casual employees, and also to
protect existing day shift career employees from being affected by this flexibility. Management
argued specifically that the reference to the MOU in the USPS’s January 25, 2007 letter to the
Union indicated that the parties didn’t intend to modify what was in paragraph 8 of the MOU.
Moreover, it pointed to the parties’ insertion of the MOU into the contract and in later joint
documents as indications that paragraph 8 of the MOU remained in “full force.” The Postal
Service asserted further that the operational context and purpose of the language establishes that
the parties didn’t eliminate the practice of casuals working past 5:00 AM to complete their
assigned work due to the need to finish processing letters in delivery sequence. In addition,
management argued that in order to give meaning to all terms in the Agreement, both sentences
in Article 7.1.B.4 have to be interpreted to refer to start times and to restrict casuals from starting
work between 5:00 AM and noon. It asserted that the two sentences only make sense if the first
sentence concerns start times. Management argued that the email from the eastern region labor
relations manager introduced by the union is erroneous and therefore shouldn’t be considered.

The union countered that, since the Postal Service initiated this dispute, it is the grieving
party and has the burden of proving there was no violation of the Agreement. We maintained
that the plain meaning of the contract should prevail where there is no ambiguity, and in this case
Article 7.1.B.4 is clear and unambiguous in prohibiting the Postal Service from normally
working casual employees in mail processing operations between 0500 and 1200. The union
stressed that Article 7.1.B.4 uses the word “work’™ and not the words “start times” that are in the
MOU. Moreover, we contended that even if there is an ambiguity in the contract language, such
ambiguity must be construed against the drafter of the language. In addition, the union indicated
that the second sentence of Article 7.1.B.4 isn’t inconsistent with the prohibition of working
casuals between the restricted hours. We maintained that the MOU clearly shows that further
negotiations were necessary after the MOU was executed, and there is evidence that many
substantive changes were made to the MOU prior to finalization of the contract. Moreover, the
union asserted that the later-negotiated provision must take precedence over language in the
MOU in order for the Agreement to be completely integrated. Also, we maintained that the
email from the eastern area manager shows that the Postal Service interpreted Article 7.1.B.4 in
the same way as the union.
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Arbitrator Das indicated first of all that “[t]here is no denying that the language in the
first sentence of Article 7.1.B.4 standing alone and giving words their ordinary and common
meaning supports the Union’s position that casuals may not normally be assigned to perform
work in mail processing operations between 0500 and 1200.” However, he found that the next
sentence “throws considerable doubt on such an interpretation.” “ ... | see no sensible way to
read the second sentence of 7.1.B.4 as elucidating the intent of the first sentence, if the intent of
that restriction was to prohibit casuals from normally performing any work between 0500 and
1200,” according to Arbitrator Das. In reaching this conclusion, he said that if the parties wished
to bar casuals from normally working between 0500 and 1200 as well as to bar them from
working five minutes before or after 0500 and 1200, they “simply would have defined the period
in which they *will not normally work’ accordingly.” Though Das acknowledged that the parties
have the ability to agree to make changes before finalizing a collective bargaining agreement, he
found that the union’s interpretation of Article 7.1.B.4 would constitute a significant change
from what was previously agreed to in the MOU and such an agreement would go beyond the
parties’ agreement in the MOU “*to meet and develop the appropriate contract language and
implementation guidelines and instructions.”” He then noted, however, that the issue in this case
is whether the parties actually made a change in the restriction set out in paragraph 8 of the
MOU. Citing the USPS’s January 25, 2007 letter to the APWU, Das said that there is no
evidence that the parties discussed prohibiting casuals scheduled on Tour 1 from normally
working after 0500 and there is no evidence to contradict the Postal Service’s testimony that in
those discussions “the Union did not seek to change the restriction in paragraph 8 to bar casuals
from normally performing any work in the period after 0500, but rather sought to better ensure
that the intent of paragraph 8 was not circumvented.”

Arbitrator Das thus concluded that in its letter the Postal Service focused on the concern
the Union had raised and used the word ‘work’ in the first sentence as shorthand for scheduled to
start work — which is what paragraph 8 of the MOU provided for and is the only interpretation
that makes the first and second sentences of the letter fit together.” Moreover, he found that
there was no evidence of any subsequent discussion between the parties regarding the meaning
of “will not normally work between the hours of 0500 and 1200 before the collective bargaining
agreement was finalized. He cited the fact that the National Agreement, relevant Q & As, and
the JCIM merely incorporate words used in the January 25, 2007 letter.

Even though the arbitrator ruled that Tour 1 casuals may continue to work after 0500 to
complete Tour 1 operations, it is clear from this award that the December 2006 MOU and
contract provisions of Article 7.1.B.4 are intended to protect Tour 2 day positions and
employees. The parties' agreement that the restriction in the MOU was designed to protect
existing day shift Tour 2 work for regular employees is memorialized in the Das award.
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statement of the requirement in the MOU, including a limited

exception.®

As already noted, the parties had the ability to make
the change in the restriction set forth in paragraph 8 of the
MOU that the Union says they negotiated and to include that
change in the CBA which was approved by the parties' top
negotiators. The question is whether that is what they did. 1In
determining that, it is appropriate to examine how the language
at issue in 7.1.B.4 came into being following the signing of the

MOU.

The evidence in the record shows that APWU President
Burrus contacted USPS Vice President Tulino and expressed
concern that local operations managers would attempt to erode or
get around the restriction on casual start times that was agreed
to in paragraph 8 of the MOU by scheduling casuals to start work
just before or just after the 0500 to 1200 time block. The
restriction in the MOU was designed to protect preferable day
shift Tour 2 work for regular employees, and Tulino agreed that
it was not the parties' intent to permit such a circumvention of
the agreed-to restriction. Tulino said he asked Burrus what he

wanted to do and Burrus said he did not know. Tulino proposed

° Paragraph 11 stated that the full-time to part-time ratio in
the Motor Vehicle craft "will continue at the same percentage on
the date of this agreement." Article 7.1.3.A.2 states that the
ratio shall by 90% at all installations -- not just those with
200 or more man years of employment -- but allows every
installation to have at least 2 part-time employees.
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that he (Tulino) write a letter addressing the matter and that

was agreeable to Burrus.

Tulino apparently sent a draft of his letter to Burrus
and some changes were made before Tulino signed it. The
language now in issue -- "will not normally work between 0500
and 1200" -- evidently was there from the start, and there is no
evidence of any further discussion regarding that language.
Obviously, the Union would have had no incentive to reject or
change that language. The record does not show, however, that
Burrus and Tulino discussed prohibiting casuals scheduled on
Tour 1 from normally working past 0500, as they typically did to
complete Tour 1 operations at the covered facilities. The Union
has not asserted that this endangered the number of Tour 2
positions available for regular employees. There is no evidence
to contradict Tulino's testimony that in the discussions
preceding the finalizing of his letter to Burrus, the Union did
not seek to change the restriction in paragraph 8 to bar casuals
from normally performing any work in the period after 0500, but
rather sought to better ensure that the intent of paragraph 8

was not circumvented.®

¢ In his January 23, 2007 email to Manager Dockins, in which he
included his initial proposed CBA language changes based on
paragraph 8 of the MOU, Director Bell indicated that they were
made on the basis of "further clarification and the outcome of
the discussions between Bill Burrus and Tony Vegliante
concerning the intent of the MOU." (Emphasis added.)
Parenthetically, there does not appear to be any dispute that
with respect to discussion regarding paragraph 8 of the MOU the
discussion was between Burrus and Tulino, not Vegliante. Bell
had seen a draft of the letter regarding the intent of paragraph
8, but it did not indicate who in the Postal Service had written
it. Tulino's signed letter to Burrus was dated January 25.
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The text of Tulino's letter is informative. It begins
by stating: "As discussed, it was agreed in the ... [MOU]
that...." This shows that the words that immediately follow --

nelerk casuals will not normally work between the hours of 0500

and 1200" -- were intended to reflect what the parties already
had "agreed" (past tense). This is confirmed in the second
sentence, which states: "Further, we agree [present tense]

that...the intent of this language [that is, what the parties
had agreed to in the MOU which is restated in the first

sentence] is not to be circumvented...." (Emphasis and

bracketed language added.)

Under these circumstances, I am persuaded that in his
letter Tulino focused on the concern Burrus had raised and used
the word "work" in the first sentence as shorthand for scheduled
to start work -- which is what paragraph 8 of the MOU provided
for and is the only interpretation that makes the first and
second sentences of the letter fit together. I also find on
this record that the Union reasonably could not have concluded
that Tulino, through this letter, intended to make a major
revision of what the parties had agreed to in the MOU that would
significantly hamstring Postal Service operations, on his own

initiative and without any discussion of such a change.

There is no evidence of any subsequent discussion
between the parties regarding the meaning of the words "will not
normally work between the hours of 0500 and 1200" prior to the
execution of the CBA. The CBA, the relevant portions of the Q&A
—- and later the JCIM -- simply incorporate these words,
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together with the words in Tulino's second sentence regarding
circumvention of this restriction, without further
amplification. Quite possibly, this was because that language
was an expression of the understanding reached by the parties’
top negotiators with respect to the intent of paragraph 8 of the
Mou.’

For the reasons set forth above I find that Article 7,
Section 1.B.4 of the 2006-2010 National Agreement does not
prohibit Tour 1 casual employees from normally continuing to
work after 0500, provided they have not been scheduled in
circumvention of the provision agreed to in paragraph 8 of the
Memorandum of Understanding Re: Supplemental Work Force
Conversion of Clerk Craft PTFs that is referenced at the end of

7.1.B and included in the CBA.

7 As acknowledged at the outset, there is no question that the
wording of the first sentence of Article 7.1.B.4 read in
isolation supports the Union's position. It is not surprising
that those words might be interpreted in that fashion even by a
Postal Service representative. Dockins denies he told labor
relations area managers what is attributed to him in the March
12, 2007 email put into evidence by the Union. Although the
writer of that email presumably got that notion from somewhere,
it has not been established that this ever was an official
interpretation by the Postal Service.
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AWARD

Article 7, Section 1.B.4 of the 2006~-2010 National
Agreement does not prohibit Tour 1 casual employees from
normally continuing to work after 0500, provided they have not
been scheduled in circumvention of the provision agreed to in
paragraph 8 of the Memorandum of Understanding Re: Supplemental
Work Force Conversion of Clerk Craft PTFs that is referenced at

the end of 7.1.B and included in the CBA.
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Shyam Das, Arbitrator




