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provision of the required notice in ei-

ther an employee handbook or em-.

ployee distribution, as required by
§825.300.

(b) Foreseeable leave—30 days. When
the need for FMLA leave is foreseeable
at least 30 days in advance and an em-
ployee fails to give timely advance no-
tice with no reasonable excuse, the em-
ployer may delay FMLA coverage until
30 days after the date the employee
provides notice, The need for leave and
the approximate date leave would be
taken must have been clearly foresee-
able to the employee 30 days in ad-
vance of the leave. For example,
knowledge that an employee would re-
ceive a telephone call about the avail-
ability of a child for adoption at some
unknown point in the future would not
be sufficient to establish the leave was
clearly foreseeable 30 days in advance.

(¢) Foreseeable leave—Iess than 30 days.
When the need for FMLA leave is fore-
seeable fewer than 30 days in advance
and an employee fails to give notice as
soon as practicable under the par-
ticular facts and circumstances, the ex-
tent to which an employer may delay
FMLA coverage for leave depends on
the facts of the particular case. For ex-
ample, if an employee reasonably
should have given the employer two
weeks notice but instead only provided
one week notice, then the employer
may delay FMLA-protected leave for
one week (thus, if the employer elects
to delay FMLA coverage and the em-
ployee nonetheless takes leave one
week after providing the notice (i.e., a
week before the two week notice period
has been met) the leave will not be
FMLA-protected).

(d) Unforeseeable leave. When the need
for FMLA leave is unforeseeable and an
employee fails to give notice in accord-
ance with §825.303, the extent to which
an employer may delay FMLA cov-
erage for leave depends on the facts of
the particular case. For example, if it
would have been practicable for an em-
ployee to have given the employer no-
tice of the need for leave very soon
after the need ariges consistent with
the employer's policy, but instead the
employee provided notice two days
after the leave began, then the em-
ployer may delay FMLA coverage of
the leave by two days.

§825.305

(e) Waiver of notice. An employer may
waive employees’ FMLA notice obliga-
tions or the employer’s own internal
rules on leave notice requirements. If
an employer does not waive the em-
ployee’s obligations under its internal
leave rules, the employer may take ap-
propriate action under its internal
rules and procedures for failure to fol-
low its usual and customary notifica-
tion rules, absent unusual cir-
cumstances, as long as the actions are
taken in a manner that does not dis-
criminate against employees taking
FMLA leave and the rules are not in-
consistent with §825.303(a).

§825.305 Certification, general rule.

(a) General. An employer may require
that an employee’s leave to care for
the employee’s covered family member
with a serious health condition, or due
to the employee’s own serious health
condition that makes the employee un-
able to perform one or more of the es-
sential functions of the employee’s po-
sition, be supported by a certification
issued by the health care provider of
the employee or the employee’s family
member. An employer may also require
that an employee’s leave because of a
qualifying exigency or to care for a
covered servicemember with a serious
injury or illness be supported by a cer-
tification, as described in §§825.309 and
825.310, respectively. An employer must
give notice of a requirement for certifi-
cation each time a certification is re-
quired; such notice must be written no-
tice whenever required by §825.300(c).
An employer’s oral request to an em-
ployee to furnish any subsequent cer-
tification is sufficient.

(b) Timing. In most cases, the em-
ployer should request that an employee
furnish certification at the time the
employee gives notice of the need for
leave or within five business days
thereafter, or, in the case of unforeseen
leave, within five business days after
the leave commences. The employer
may request certification at some later
date if the employer later has reason to
guestion the appropriateness of the
leave or its duration. The employee
must provide the requested certifi-
cation to the employer within 15 cal-
endar days after the employer’s re-
quest, unless it is not practicable under
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the particular circumstances to do so
despite the employee’s diligent, good
faith efforts or the employer provides
more than 15 calendar days to return
the requested certification.

(¢) Complete and sufficient certification.
The employee must provide a complete
and sufficient certification to the em-
ployer if required by the employer in
accordance with §§825.306, 825.309, and
825.310. The employer shall advise an
employee whenever the employer finds
a certification incomplete or insuffi-
cient, and shall state in writing what
additional information is necessary to
make the certification complete and
sufficient. A certification is considered
incomplete if the employer receives a
certification, but one or more of the
applicable entries have not been com-
pleted. A certification is considered in-
sufficient if the employer receives a
complete certification, but the infor-
mation provided is vague, ambiguous,
or non-responsive. The employer must
provide the employee with seven cal-
endar days (unless not practicable
under the particular circumstances de-
spite the employee’s diligent good faith
efforts) to cure any such deficiency. If
the deficiencies specified by the em-
ployer are not cured in the resubmitted
certification, the employer may deny
the taking of FMLA leave, in accord-
ance with §825.313. A certification that
is not returned to the employer is not
considered incomplete or insufficient,
but constitutes a failure to provide cer-
tification.

(d) Consequences. At the time the em-
ployer requests certification, the em-
ployer must also advise an employee of
the anticipated consequences of an em-
ployee’s failure to provide adequate
certification. If the employee fails to
provide the employer with a complete
and sufficient certification, despite the
opportunity to cure the certification as
provided in paragraph (¢) of this sec-
tion, or fails to provide any certifi-
cation, the employer may deny the
taking of FMLA leave, in accordance
with §825.313. It is the employee’s re-
sponsibility either to furnish a com-
plete and sufficient certification or to
furnish the health care provider pro-
viding the certification with any nec-
essary authorization from the em-
ployee or the employee's family mem-
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ber in order for the health care pro-
vider to release a complete and suffi-
cient certification to the employer to
support the employee’s FMLA request.
This provision will apply in any case
where an employer requests a certifi-
cation permitted by these regulations,
whether it is the initial certification, a
recertification, a second or third opin-
ion, or a fitness for duty certificate, in-
cluding any clarifications necessary to
determine if such certifications are au-
thentic and sufficient. See §§825.3086,
825.307, 825.308, and 825.312.

(e) Annual medical certification. Where
the employee’s need for leave due to
the employee’s own serious health con-
dition, or the serious health condition
of the employee’s covered family mem-
ber, lasts beyond a single leave year (as
defined in §825.200), the employer may
require the employee to provide a new
medical certification in each subse-
quent leave year. Such new medical
certifications are subject to the provi-
sions for authentication and clarifica-
tion set forth in §825.307, including sec-
ond and third opinions.

§$825.306 Content of medical certifi-
cation for leave taken because of an
employee’s own serious health con-
dition or the serious health condi-
tion of a family member.

(a) Required information. When leave
is taken because of an employee’s own
serious health condition, or the serious
health condition of a family member,
an employer may require an employee
to obtain a medical certification from
a health care provider that sets forth
the following information:

(1) The name, address, telephone
number, and fax number of the health
care provider and type of medical prac-
tice/specialization;

(2)y The approximate date on which
the serious health condition com-
menced, and its probable duration;

{3y A statement or description of ap-
propriate medical facts regarding the
patient’s health condition for which
FMLA leave is requested. The medical
facts must be sufficient to support the
need for leave. Such medical facts may
include information on symptoms, di-
agnosis, hospitalization, doctor visits,
whether medication has been pre-
scribed, any referrals for evaluation or
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treatment (physical therapy, for exam-
ple), or any other regimen of con-
tinuing treatment;

(4) If the employee is the patient, in-
formation sufficient to establish that
the employee cannot perform the es-
sential functions of the employee’s job
as well as the nature of any other work
restrictions, and the likely duration of
such inability (see §825.123(b) and (c));

(5) If the patient is a covered family
member with a serious health condi-
tion, information sufficient to estab-
lish that the family member is in need
of care, as described in §825.124, and an
estimate of the frequency and duration
of the leave required to care for the
family member;

(6) If an employee requests leave on
an intermittent or reduced schedule
basis for planned medical treatment of
the employee’s or a covered family
member’s serious health condition, in-
formation sufficient to establish the
medical necessity for such intermit-
tent or reduced schedule leave and an
estimate of the dates and duration of
such treatments and any periods of re-
covery;

(7Y If an employee requests leave on
an intermittent or reduced schedule
basis for the employee’s serious health
condition, including pregnancy, that
may result in unforeseeable episodes of
incapacity, information sufficient to
establish the medical necessity for
such intermittent or reduced schedule
leave and an estimate of the frequency
and duration of the episodes of inca-
pacity; and

(8) If an employee requests leave on
an intermittent or reduced schedule
basis to care for a covered family mem-
ber with a serious health condition, a
statement that such leave is medically
necessary to care for the family mem-
ber, as described in §§825.124 and
825.203(b), which can include assisting
in the family member’s recovery, and
an estimate of the frequency and dura-
tion of the required leave.

(b) DOL: has developed two optional
forms (Form WH-380E and Form WH-
380F, as revised) for use in obtaining
medical certification, including second
and third opinions, from health care
providers that meets FMLA’s certifi-
cation requirements. (See Appendix B
to this Part 825.) Optional form WH-
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380E is for use when the employee’s
need for leave is due to the employee’s
own serious health condition. Optional
form WH-380F is for use when the em-
ployee needs leave to care for a family
member with a serious health condi-
tion. These optional forms reflect cer-
tification requirements so as to permit
the health care provider to furnish ap-
propriate medical information. Form
WH~-380E and WH-380F, as revised, or
another form containing the same
basic information, may be used by the
employer; however, no information
may be required beyond that specified
in §§825.306, 825.307, and 825.308. In all
instances the information on the form
must relate only to the serious health
condition for which the current need
for leave exists.

(¢) If an employee is on FMLA leave
running concurrently with a workers’
compensation absence, and the provi-
sions of the workers’ compensation
statute permit the employer or the em-
ployer’s representative to request addi-
tional information from the employee’s
workers’ compensation health care pro-
vider, the FMLA does not prevent the
employer from following the workers’
compensation provisions and informa-
tion received under those provisions
may be considered in determining the
employee’s entitlement to FMLA-pro-
tected leave. Similarly, an employer
may request additional information in
accordance with a paid leave policy or
disability plan that requires greater in-
formation to qualify for payments or
benefits, provided that the employer
informs the employee that the addi-
tional information only needs to be
provided in connection with receipt of
such payments or benefits. Any infor-
mation received pursuant to such pol-
icy or plan may be considered in deter-
mining the employee’s entitlement to
FMLA-protected leave. If the employee
fails to provide the information re-
quired for receipt of such payments or
benefits, such failure will not affect
the employee’s entitlement to take un-
paid FMLA leave. See §825.207(a).

(dy If an employee’s serious health
condition may also be a disability
within the meaning of the Americans
with Disabilities Act (ADA), as amend-
ed, the FMLA does not prevent the em-
ployer from following the procedures

833



§825.307

for requesting medical information
under the ADA. Any information re-
ceived pursuant to these procedures
may be considered in determining the
employee's entitlement to FMLA-pro-
tected leave.

(e) While an employee may choose to
comply with the certification require-
ment by providing the employer with
an authorization, release, or waiver al-
lowing the employer to communicate
directly with the health care provider
of the employee or his or her covered
family member, the employee may not
be required to provide such an author-
ization, release, or waiver. In all in-
stances in which certification is re-
quested, it is the employee’s responsi-
bility to provide the employer with
complete and sufficient certification
and failure to do so may result in the
denial of FMLA leave. See §825.305(4).

§825.307 Authentication and clarifica-
tion of medical certification for
leave taken because of an employ-
ee’s own serious health condition or
the serious health condition of a
family member; second and third
opinions.

(a) Clarification and authentication. If
an employee submits a complete and
sufficient certification signed by the
health care provider, the employer may
not request additional information
from the health care provider. How-
ever, the employer may contact the
health care provider for purposes of
clarification and authentication of the
medical certification (whether initial
certification or recertification) after
the employer has given the employee
an opportunity to cure any deficiencies
as set forth in §825.305(¢). To make
such contact, the employer must use a
health care provider, a human re-
sources professional, a leave adminis-
trator, or a management official.
Under no circumstances, however, may
the employee’s direct supervisor con-
tact the employee’s health care pro-
vider. For purposes of these regula-
tions, “‘authentication™ means pro-
viding the health care provider with a
copy of the certification and requesting
verification that the information con-
tained on the certification form was
completed and/or authorized by the
health care provider who signed the
document; no additional medical infor-
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mation may be requested. “Clarifica-
tion’’ means contacting the health care
provider to understand the handwriting
on the medical certification or to un-
derstand the meaning of a response.
Employers may not ask health care
providers for additional information
beyond that required by the certifi-
cation form. The requirements of the
Health Insurance Portability and Ac-
countability Act (“HIPAA’) Privacy
Rule (see 45 CFR parts 160 and 164),
which governs the privacy of individ-
ually-identifiable health information
created or held by HIPAA-covered enti-
ties, must be satisfied when individ-
ually-identifiable health information
of an employee is shared with an em-
ployer by a HIPAA-covered health care
provider. If an employee chooses not to
provide the employer with authoriza-
tion allowing the employer to clarify
the certification with the health care
provider, and does not otherwise clar-
ify the certification, the employer may
deny the taking of FMLA leave if the
certification is unclear. See §825.305(d).
It is the employee’s responsibility to
provide the employer with a complete
and sufficient certification and to clar-
ify the certification if necessary.

(b) Second opinion. (1) An employer
who has reason to doubt the validity of
a medical certification may require the
employee to obtain a second opinion at
the employer’s expense. Pending re-
ceipt of the second (or third) medical
opinion, the employee is provisionally
entitled to the benefits of the Act, in-
cluding maintenance of group health
benefits. If the certifications do not ul-
timately establish the employee’s enti-
tlement to FMLA leave, the leave shall
not be designated as FMLA leave and
may be treated as paid or unpaid leave
under the employer’s established leave
policies. In addition, the consequences
set forth in §825.305(d) will apply if the
employee or the employee’'s family
member fails to authorize his or her
health care provider to release all rel-
evant medical information pertaining
to the serious health condition at issue
if requested by the health care provider
designated to provide a second opinion
in order to render a sufficient and com-
plete second opinion.
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